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The question of who owns the oceans, and what we mean by ownership, is ex-
tremely important. Ours is an era in which public policy readily turns to market-
based approaches premised on notions of private property. As Daniel Bromley’s 
paper suggests, both our notions about ownership and common ways of imple-
menting it in the oceans are faulty, and need to be seriously rethought if we are to 
address the combined social-environmental problems resulting from overfishing 
and associated ecosystem degradation.

Like Professor Bromley, I find compelling the evidence of problems in the 
world’s oceans. I also very much agree that accepting that there are problems does 
not mean that we need to blindly adopt what has become the dominant solution, 
which is to enclose the oceans. As his paper points out, environmentalists, ma-
rine ecologists, and free-market pioneers have all converged on various forms of 
enclosure, especially individual transferable quotas and marine protected areas, 
as the solution to problems in fisheries. However, despite the claims of its multiple 
proponents, enclosure is neither inevitable nor necessary. My goal in this com-
mentary, then, is to thank Professor Bromley for raising trenchant critiques of the 
status quo, and then to push his arguments further. We need to hear more about 
conceptual confusion regarding property, including implementation of property 
in the oceans. We need to hear more about spurious economic arguments for vari-
ous forms of private property as solutions to problems in fisheries (and problems 
in other arenas as well). And we need to hear more about the inherently political 
character of our relationship to nature.

I find refreshing Professor Bromley’s reminder that overfishing has not 
occurred in the absence of property rights – under regimes of res nullius – but 
rather in their presence. The coastal oceans, where most fishing occurs, are state 
property, and the resources of these areas belong to citizens. I, too, have been 
consistently perplexed at the strength and ubiquity of ‘tragedy of the commons’ 
explanations for problems in fisheries (and associated calls for private property as 
the solution). My research has explicitly challenged this formulation by showing 
how the trajectory of fisheries development in the us Pacific resulted not from 
common property or open access (as is commonly claimed), but from fisheries be-
ing state property and thus subject to state development efforts carried out in the 
name of national economic growth (for example Mansfield 2001a, 2001b).

Given that my findings were based on well-known historical events, I have 
been interested in the ubiquity of tragedy of the commons explanations that ig-
nore the combined role of the state and economic models in encouraging unsus-
tainable fishing. In his paper, Professor Bromley suggests that the ongoing asser-
tion of a lack of property in fisheries – despite the reality of state property – results 
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from ‘conceptual confusion’. I agree that such confusion exists, but I would argue 
that this blindness regarding varieties of property is not due to simple confu-
sion but instead to political stance – and more specifically to the now-dominant 
political stance of neoliberalism, or ‘free market’ public policy. I do not mean to 
suggest that politics stands in the way of the truth, but rather that the same situ-
ation is interpreted differently given different political commitments. Those pro-
moting a tragedy of the commons understanding of fisheries are, of course, very 
much aware that coastal oceans are state property. But for them, this is part of the 
problem because state property, until the advent of itqs, has not been treated as 
‘property’ as classically defined. That is, state property does not create the same 
kinds of individual incentives to labor, rewards for stewardship, and mechanisms 
for improvement as does private property (and it is these characteristics that make 
property serve as the basis for the ‘free market’). As Professor Bromley puts it, the 
assumption is that ‘private owners cannot help themselves in being ideal stewards 
of what they own’. Thus, proponents of a tragedy of the commons perspective may 
be ignoring well-established differences between common property and open ac-
cess, but they are not ignoring the existence of state property. Instead they see 
state property at best as a step toward ‘real’ property rights, and at worst as a cover 
for open access (see Mansfield 2004).

In his paper, Professor Bromley responds to arguments about the necessity 
of property by pointing out the bad track record of private property in regards to 
sustainability. There are numerous examples of degradation of resources held as 
private property (and numerous examples of privatization leading to increased in-
equality) and there are clear economic incentives for this (the incentive problem is 
not ‘solved’ by private property). Another widespread response to these arguments 
is to concede the basic point regarding the problems of open access, but to argue 
that private property is not the only solution; instead common property, in which 
people act collectively to make decisions about resource use and allocation, also 
provides an effective mechanism for avoiding the tragedy of open access. While 
I absolutely agree that common property may be part of the solution, and not 
the problem, I am nevertheless skeptical of this response because it does not do 
enough to clear conceptual confusion regarding property (Mansfield 2001a, 2004). 
First, this response leaves intact assumptions about the negative effects of open 
access, thereby ignoring the social interactions that shape behavior even in open 
access situations. Second, this response leaves intact our everyday notions about 
private property and ownership – notions that a variety of legal scholars have tried 
to show are faulty (Rose 1994; Singer 2000; Underkuffler 2003). They show that 
even private property is not based on complete and individual control over the 
thing owned, but instead can only exist as the result of a system of interdepend-
ence; private property is not an absolute, but is a social decision about how to allo-
cate resources. I have used these notions about the complexity of private property 
to show that the economic logic of property is neither as absolute nor obvious as 
it is made to seem, and that property rights in fisheries are much more complex 
than either proponents or opponents of privatization allow (see Introduction and 
Chapter 4 of Mansfield 2008).
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I am sure Professor Bromley is aware of most of what I am saying about 
property – and indeed I originally learned some of this from his work (Bromley 
1991, 1992). Yet the fisheries management alternative that he proposes – auctions 
for shares of total allowable catch – does not address the issues raised by these 
investigations into what property is, how it works, and the purposes to which it 
is put. Professor Bromley decries itqs as an unfair give-away of a public resource 
and mpas as a form of neocolonialism, and sees both of these as a form of dispos-
session in which poorer people lose access to resources (I agree with all of this!). 
Auctions, he claims, are very different in that they are time-limited leases rather 
than permanent gifts or enclosures. Yet, in my view, auctions share many char-
acteristics with these other property-based approaches to fisheries management. 
Auctions enclose a resource for some (those who can afford to win a bid) and thus 
are a form of dispossession for the poorest among us. Auctions also make state 
property more like private property, in that they involve not only rights to use and 
exclude but also to transfer through markets with prices as the key mechanism 
for expressing multiple values and allocating resources. Or, to be more precise 
and avoid conceptual confusion, all these forms of fisheries management (auc-
tions included) are enclosures that move us toward the neoliberal model of private 
property, which assumes absolute control, equality in the market, and clear incen-
tives to action. But this is the very model that the work I cited above shows to be a 
fiction. To me auctions appear not as a real alternative to itqs and mpas, but as a 
kinder and gentler way to impose neoliberal forms of property and markets.

I agree, then, that there is conceptual confusion regarding property in the 
oceans, that itqs are based on faulty economic logic, and that there is rampant 
political indifference regarding the social-environmental effects of fisheries man-
agement. But these are not limited to a lack of recognition of oceans as state prop-
erty or the illogic of giving away the public’s resource through permanent gifting 
of quota share. Instead, the conceptual confusion, faulty economic logic, and po-
litical indifference come from the fact that we insist that private property entails 
individual control, rather than collective interdependence and decision-making, 
and then we pretend that private property has an internal logic that commands 
people to act in ways that always lead to the greater good (while other forms of 
property always lead to problems). Ocean governance will have a greater chance 
at addressing problems in the oceans if it can move away from a model that sees 
property as given and then ascribes causality to property, and instead embrace a 
model that sees different forms of property as the outcome of human (and human-
nature) interaction. This would allow us to focus on the precise interactions that 
cause problems, and thus search for more successful (that is ecologically sound 
and socially just) forms of fisheries management.
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