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ABSTRACT Dispute settlement is integral to fishery officers’ regulation of the Newfound-
land inshore fishery. Fishery officers act as mediators in disputes relating to a variety of fish-
eries utilizing different gear types. Drawing upon interview data with 51 fishery officers, it
will be shown that they make reference to usufruct, or informal rules used by local fishers,
in the settlement of many disputes. Moreover, even when they enforce regulations in dispute
settlement, fishery officers prefer a flexible rather than strict implementation of rules. How-
ever, disputes cannot be reduced to personality differences between inshore fishers. Many
disputes are rooted in the ecological conditions of inshore fishing communities. But, the dis-
putes between small boat and longliner fishers are a consequence of state policies which have
generated inequality within the inshore fishery. The paper concludes by arguing that given
recent changes in the inshore fishery and the fishery officer occupation, the future of dispute
settlement is away from mediation and towards strict enforcement.

Introduction

Dispute settlement is intrinsic to the day-to-day operation of the Newfoundland
inshore fishery. Data collected in interviews with fishery officers located in the
Canadian Department of Fisheries and Oceans’ (hereafter - DFO) Newfound-
land Region, show that fishery officers settle a variety of conflicts among in-
shore fishers. These include: disputes over berth draws and rights to access, con-
flicts among owners of fixed gear and conflicts between fixed and mobile gear
owners. In dealing with gear conflicts, fishery officers act as mediators balanc-
ing usufruct or use-relations derived by local communities and formal DFO
rules. Mediation is the norm, enforcement is the exception.

It will be argued here that disputes have their roots in the ecological and social
contexts of the Newfoundland inshore fishery. In particular, it will be argued
that conflicts among fixed gear owners, and especially the conflicts between
fixed and mobile gear users, are due to state policies which encouraged rapid
expansion and social differentiation within the inshore fishery. Moreover, the
current crisis in the Atlantic Canadian fishery will only serve to entrench and
intensify conflicts.

Finally, it will be shown that the DFO response to this crisis is to intensify
enforcement. This will result in a shift from the compliance-based policing, cur-
rently prevalent in Newfoundland’s inshore communities, to deterrence-based
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policing emanating from organizational directives. Recent DFO policy is based
upon bureaucratizing the recruitment, training and location of fishery officers.
This is accompanied by measures to intensify surveillance of inshore waters. Giv-
en this, fishery officers future handling of disputes is oriented towards the courts
rather than towards mediation on the fishing grounds.

“Policing” the Inshore Fishery

According to Wilson (1968) and Ericson (1982), police officers tend to resolve
disputes at their point of origin. That is, they practice ‘“order maintenance”
rather than strict enforcement. Moreover, rural police officers make reference
to both community and legal norms in their day-to-day work (Banton 1964; Cain
1973; Decker 1979). Reiss (1984) and Kennedy (1990) refer to this practice (among
police officers in general) as compliance-based policing. Local and formal rules
are used as a basis for conflict management, rather than enforcement. These
observations are relevant to our consideration of fishery officers.

Studies of inshore fishing communities have demonstrated that informal, as
well as formal rules, are used in regulating access to the fishery (Martin 1979;
Davis 1984; McCay and Acheson 1987; Matthews and Phyne 1988). “Policing”
is not restricted to DFO rules.

Davis’s (1984) study of Port Lameron Harbour, Nova Scotia, demonstrates
the existence of usufruct or use-relations in regulating access to the community’s
coastal waters.! According to Davis: “Claims of ownership and control of
property is centred in the community, and individual use rights are derived from
membership in the community”’ (1984:146). In short, the community defines and
“polices” access to the resource. Davis (1984) goes on to argue that when fishers
from a nearby community persisted in setting gill nets in Port Lameron Harbour,
these were removed because their presence violated both usufruct relations and
local fishers rights to a livelihood. Below it will be shown that in dealing with
some fixed gear disputes (especially berth draw disputes), Newfoundland fishery
officers often make reference to the usufruct relations of fishing communities.

Sometimes local norms are codified. Martin’s (1979) study of space allocation
in Fermeuse, Newfoundland shows how local small boat fishers, using handlines,
had a rule passed preventing longline fishers from setting gill nets in community
waters. This rule was codified by a forerunner of the DFO and enforced by the
local fishery officer. However, Martin (1979) argues that the fishery officer only
involved himself with disputes between handline and gill net fishers if a com-
plaint was lodged. The data presented below shows that fishery officers take a
similar passive stance in regulating gear conflicts, even when they have the
prerogative to enforce DFO rules.

The contemporary Newfoundland inshore fishery consists of both informal
and formal rules. Inshore fishers still refer to local customs within the confines
of formal DFO rules. For example, while inshore fishers agree with federal licens-
ing policy, they also use local rules such as cod trap berth draws and the alloca-
tion of gear types within specific areas (Matthews and Phyne 1988). In interviews



90

with 144 inshore fishers located in six communities, Matthews and Phyne (1988)
discovered that in five of these communities traditional rules remain in controll-
ing access to local fishing grounds. However, this combination of usufruct and
formal rules is a transitional phenomenon in the “bureaucratization” of the in-
shore fishery (cf. Thiessen and Davis 1988). The current trend is toward the great-
er use of formal rules (cf. Haché 1990). While this trend is the direction for the
future, fishery officers will be shown to refer to both usufruct and formal rules
in regulating conflicts in the inshore fishery. The current emphasis is upon com-
pliance in order to avoid future conflict (cf. Reiss 1984; Kennedy 1990).

Methods

~
The data on dispute settlement were collected during a larger study concerning
the relationship between managerial control and workers’ discretion in the fish-
ery officer occupation (Phyne 1988). On the basis of structured interviews, data
were collected on fishery officers’ discretionary role in mediating a variety of
disputes.

The data on dispute settlement were collected on the basis of questions which
examined fishery officers’ public relations role. These questions (and the inter-
view schedule in general) are based upon the job description outlined in The
Fishery Officer Career Log (cf. Fishery 1984).2 Since all fishery officers were
familiar with this document, the researcher decided to examine the relation be-
tween the job description and actual work and discretionary practices of fishery
officers. The public relations role was recognized by 86.3 per cent (n=44) of the
respondents. Questions included: “When you are working in the area of public
relations, what groups of people are you most likely to deal with?”; “Do you
think public relations is important?” In answering both of these questions, fish-
ery officers emphasized public relations as a device to be used in dispute set-
tlement.

Respondents were selected from a population of 85 fishery officers situated
in the island portion of the DFO’s Newfoundland Region.? From this popula-
tion, interviews were conducted with 23 senior and 28 junior officials.4 Inter-
views were held from May | to August 3, 1985. Since data were collected at the
height of the inshore fishing season, fishery officers were able to draw upon im-
mediate experiences in their discussion of dispute settlement.

Due to budgetary and time constraints, data collection had to be restricted
to structured interviews. Unfortunately, it was not possible to draw upon ethno-
graphic information from local fishers directly involved in gear disputes. Despite
this, fishery officers’ views are not divorced from local settings. Among the 51
fishery officers interviewed, 86.3 per cent (n=44) were born and raised in rural
Newfoundland. In addition, 27.4 per cent (n=14) are the sons of inshore fishers
and 25.4 per cent (n=13) are former inshore fishers. Hence, many fishery officers
have had some direct experience with the usufruct relations they describe as be-
ing a basis for resolving gear disputes.

Finally, although no ethnographic data were collected on inshore fishers’
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views of gear disputes, data presented by Matthews and Phyne (1988), Davis and
Kasdan (1984) and Kearney (1989) will be used to demonstrate inshore fishers’
views of usufruct relations. Such views are integral in determining how fishers
interpret what constitutes conflict, and the relations fishers have with fishery
officers in resolving conflicts.

Dispute Settlement in the Newfoundland Inshore Fishery

Fishery officers are involved in a variety of disputes in the Newfoundland in-
shore fishery. Data will be presented concerning three types of disputes: berth
draw and rights of access disputes, conflicts among owners of fixed gear and
conflicts between owners of fixed and mobile gear. As we shall see, these conflicts
cannot be reduced to technological disputes. On the contrary, conflicts often
occur during the intersection of different fisheries within the narrow ecological
niches of coastal communities. Moreover, fishery officers settle disputes by
reference to informal and formal rules. Throughout, it will be shown that fishery
officers, like police officers, use compliance-based policing in settling disputes
(Reiss 1984; Kennedy 1990).

Berth Draw Disputes and Rights of Access

Usufruct relations are present in many inshore fishing communities. During the
early spring of each year, inshore fishing communities which have cod and/or
salmon trap fisheries usually participate in a draw for fishing berths. The draw
is held to ensure regulated access to the limited number of fishing berths, and
is usually overseen by the local fishers’ committee. Even though this is a common
practice, it is by no means universal. Many communities have berths which are
held by specific families and passed along to the next generation. However, in
both instances, usufruct rights are used to regulate community fishing grounds
for the use of fishers within the community.

Despite the existence of informal rules, conflicts over access rights may occur.
Due to this, inshore fishing communities with berth draws usually invite the local
fishery officer in order to legitimate the process. According to one junior fishery
officer:

We sit back and let them do what they want at berth draws. When they are completed we
sign berth draw licenses. We are asked not to step in, but to let them iron out their own prob-
lems (Interview no. 47).

One senior fishery officer described how he mediated a berth draw dispute be-
tween two neighbouring communities:

This year [...] and [...] have a joint cod trap berth draw committee. They decided they
wanted to split and divide the area of control. They could not agree upon a boundary. We
had several meetings with them and we got them to compromise in the end (Interview no. 26).
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However, sometimes disputes cannot be resolved within a fishers’ committee.
One senior fishery officer referred to how he used his position to have local cus-
toms codified in one community (cf. Martin 1979).

Theregulations in the cod trap draw say no niew entrants. On the other hand, one can become
involved if a berth becomes available. In the past, we allowed the committee to do it, but
a lot of injustice was done (i.e., friends and relatives were given berths). I proposed that a
person should only be allowed to enter the berth draw if he worked with a cod trap operation
for the past five years. That was accepted by the department (Interview no. 1)

This fishery officer was involved in the codification of local rules because he
made reference to usufruct rights in his policy recommendation.

In dealing with disputes in berth draw committees, the fishery officer’s pres-
ence is mobilized by inshore fishers. And, he makes reference to local customs
in settling disputes. This also applies in cases pertaining to rights of access where
berth draws are not used. One fishery officer described a case in point:

Another beauty we get entangled with in a lot of cases is what they call traditional cod trap
berths. Forty years ago someone would use a certain place to use a cod trap and it has been
used down the years, and someone else will decide to use it for something else, But if someone
else puts a net there he has got to take it out of there (Interview no. 30).

Another officer related a similar situation in this manner:

In the last week a fisherman took up a cod trap for repair. When he went to replace it, some-
one put their trap in his place. This was not a berth draw place ... But we felt that the in-
dividual should be given a day or two to repair his trap, We talked to both parties and the
guy who set his trap there removed it to let the original guy set his trap (Interview no. 12).

Hence, fishery officers act as mediators in areas where formal DFO rules are
not used. They are brought into conflicts by inshore fishers to act as “impartial”
enforcers of local rules. In addition, some fishery officers have participated in
the codification of local rules.

Fixed Gear Disputes

While cod trap disputes revolve around the placement of gear, other fixed gear
disputes are based upon the use of different gear types within a restricted harvest-
ing space. Informal rules often govern the regulation of different gear types. Ac-
cording to one fishery officer:

This year we dealt with several committees with regard to restricting the use of gill nets on
fishing grounds. They wanted them off the grounds around the middle of August. The gener-
al feeling goes that way in order to help handlining and jigging (Interview no. 43).

Despite this, formal regulations are used to regulate the distance between fixed
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gear. Fishery officers rarely enforce these regulations. Moreover,‘they onl\,{ re-
spond to gear conflicts at the request of inshore fishers. As one officer described
it:

Settling fishing disputes is up to yourself. You got two cod traps that are supposed to be
80 fathoms apart. You may not have enough room to move 80 fathoms apart and we try
to tell them: “Now boys you can’t move 80 fathoms apart but move 70 fathoms apart” (Inter-
view no. 31).

Another officer explained the situation in the following way:

The 50 fathom thing for fixed gear (i.e., other then cod traps) - the rationale for regulation
is there for us to settle disputes. If you set your own nets closer we don’t care, but when
other people complain we intercede to try to settle it (Interview no. 48).

In fact, although thesettlement of gear disputes became part of fishery officers’
duties in 1960 (Kelland 1961), they try to settle conflicts on the fishing grounds
and not in the courts. They argue that all inshore fishers have a right to ma.ke
a living. This also pertains to the conflicts between the users of fixed and mobile
gear.

The Conflicts Between Fixed and Mobile Gear

While fixed gear conflicts may occur among inshore fishers operating.out of
small boats (less than 35°) and longliners (motorized vessels 35’ to 65°), the con-
flict between fixed and mobile gear operators is usually between the small bqat
fishery and those in the longliner fishery. The conflict betwgen fixed and mobx}e
gear tends to occur when longliners, equipped with purse seines, har\{est capelin
stocks in the vicinity of the fixed gear of small boats. As purse seiners chase
spawning capelin close to the shoreline, they may interfere with b.Ot}.l the.catch
and gear of fixed gear fishers (cf. Sinclair 1985). According to a junior fls.hery
officer: “Big seiners can go through a mackerel or herring net and tfsar it up
trying to get capelin” (Interview no. 39). This occurs although r;gulatlons pro-
hibit mobile gear from being cast any closer than 400 metres to fixed year. Fish-
ery officers commented that small boat fishers often complain about the use
of mobile gear. As one officer noted:

The fixed gear fishermen are complaining that purse seine fishermen are destroying the gear
and taking their fish. We [settle disputes] mostly by being seen ... Last year we went out
and counted 48 seiners at the front of the harbour, and if we weren’t there they would have
been around the fixed gear (Interview no. 2I).

Another fishery officer described the situation in the following manner:

The big problem between mobile and fixed gear is in the capelin fishery. A gear conflict is
your longliners coming in and striking up your cod traps, and causing damages not only
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to your cod traps but also to salmon gear. A lot of fishermen say that the seiners are catching
too many fish and taking all the cod (Interview no. 15).

However, fishery officers rarely enforce the 400 metre distance between fixed and
mobile gear. One fishery officer argued that violations of the 400 metre distance
only resulted in seven charges in his district in 1983 and no charges in 1984 (Inter-
view no. 23). This is in an area where the capelin quota is concentrated. As the
following comments indicate, fishery officers argue that restricted harvesting
spaces and the right for mobile gear users to make a living precludes the use of
strict enforcement:

o . " . . "=
It is impossible because there is so much fixed gear in the water - it leaves no room for the
mobile gear (Interview no. 43).

We had the capelin fleet going in on top of the fixed gear in the [...] area and tearing it
up. We instigated patrols into the area. When boats set seines too close to the fixed gear,
we had to get them to move. The regulation is supposed to be 400 metres, but if we followed
that to the T, there would be no mobile gear in [...] because there is fixed gear all over the
bay (Interview no. 45).

We have problems of mobile seiners for capelin shooting gear across fixed gear - they have
to make a living too. So there comes your discretion. If they are not damaging the gear, [
try to tell them about it. But if they are damaging it out they go (Interview no. 31).

In sum, the settlement of gear disputes results in the reproduction of the status
quo. But, as the next section reveals, this status quo is full of contradictory rela-
tions between different groups of fishers.

The Social and Ecological Context of Gear Disputes

The narrow ecological niches harvested by coastal community fishers play a vital
role in structuring the nature of access to fish stocks (Martin 1979; Davis 1984).
And, while access to such stocks are usually regulated through usufruct rela-
tions, it has been shown that fishery officers play an integral role in using such
local norms in dispute settlement.

However, all conflicts over access to coastal waters cannot be reduced to a
community’s ecological niche. On the contrary, many fixed gear disputes and
conflicts between fixed and mobile gear users are directly attributable to state
policies which encouraged both expansion and social differentiation within the
Newfoundland inshore fishery. This placed excessive strains on the resources
available to coastal communities, and can be illustrated through a brief examina-
tion of the longliner fishery, a fishery which utilizes both fixed and mobile gear.

According to McCay (1979), since Newfoundland joined Canada the provin-
cial government encouraged the development and expansion of the longliner
fleet. Fishers were encouraged to abandon small boats and cod traps in exchange
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for a larger, more mobile vessel equipped with longlines and gill nets. Moreover,
with the rapid decline in fish stocks in the late 1960s many fishers turned to these
longliners as a means for moving further offshore to catch fish. Fishers were
able to finance the cost of their longliner with the aid of government loans and
subsidies, in addition to their 10 per cent down payment.

In 1973 longliners cost $40,000 to $60,000 and cod traps cost $3,000 to $5,000
(McCay 1979). Hence, longliner fishers had a much bigger capital overhead to
cover. Since some longliner fishers use a combination of fixed and mobile gear,
they are in a better position than small boat cod trap fishers to harvest fish
stocks. Fishery officers argue that capelin seiners can make a lucrative income
from the capelin fishery. According to one senior fishery officer: ‘

In terms of effort, capelin is the most lucrative fishery in this area. They can get $1,000 a
tonne for capelin and they can get 20 tonnes a day. It is only a three week fishery, but in
those three weeks he can make more than with all of his other licenses combined (Interview
no. 1).

A junior fishery officer remarked that during economic hardship capelin seiners
will ignore the 400 metre rule:

This year a lot of purse seiners are not doing very well and there is instances where they oper-
ate closer than 400 metres from the traps and if we don’t have any complaints from the trap
fishermen, we turn to one side (Interview no. 27).

Hence, the conflict between fixed and mobile gear operators has a structural ba-
sis in the emergence of a capital-intensive longliner fishery from the labour-
intensive small boat fishery (cf. Fairley 1985).

By the late 1970s and early 1980s, low interest rates for fishery loans (as low
as 3.5 per cent) facilitated the rapid expansion of the longliner and inshore drag-
ger fleets.” Table 1 shows the expansion of this fleet in the period 1978-1981.
The nearshore fleet (including longliners) was taking advantage of the fact that
by 1978-1979 three-quarters of the total allowable catch was allocated to the in-
shore fishery which consisted of all vessels under 65’ (Newfoundland 1980). Ta-
ble 1 shows that while the inshore or, small boat fishery (under 35’) was stable
between 1978-1981, the nearshore fishery rapidly expanded. This was especially
evident in vessels from 35’ to 45°, which increased by 48.13 per cent.

By 1981 nearshore vessels such as longliners and inshore draggers, which con-
stituted less than 18 per cent of all vessels under 65°, harvested over 53 per cent
of the total catch for such vessels (calculated from Navigating 1983). Hence, dur-
ing the crisis of the early 1980s the small boat fishery was being squeezed by
the nearshore fleet. Given these circumstances, one can see the structural basis
of gear conflicts. .

Atlantic Canadian fisheries are in the midst of another crisis, and once again
conflicts are emerging in the inshore fisheries. One of the biggest conflicts in
Atlantic Canada is between the inshore dragger fleet and small boat fishers in



























